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EDITORIAL COMMENT 

FRENCH PROTECTORATE ESTABLISHED IN MOROCCO 1 

The editorial comment on the Moroccan situation, which appeared in 
the April number of the Journal, endeavored to show the steps by 
which the choice portions of Northern Africa had been appropriated by 
France and Great Britain, and to explain the attitude of the Powers to- 
ward the further extension of French influence. The opposition of 
Germany to a French protectorate over Morocco was overcome after 
long and delicate negotiations, and a convention, in which Germany 
specifically waived objections to the political projects of France, pro- 
vided the door was not closed to commercial equality, was signed on 

1 In this brief comment a single aspect has been considered. The question as a 
whole is too important to be discussed summarily. An article will appear in a future 
number of the Journal, which will examine the question in all its bearings. 
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November 4, 1911, approved by the legislatures of both countries, and 
ratifications of the declaration were formally exchanged. It was pointed 
out that Spanish interests were involved and that Spain would have to be 
reckoned with before the French plans could be carried out, even sup- 
posing Morocco would consent or had consented in advance to French 
domination. Negotiations are in progress between France and Spain, 
but it is understood that an agreement has not yet been reached. 

The case, however, is otherwise with Morocco, for on March 30, 1912, 
a treaty was signed between France and Morocco, by which the latter 
consented to the establishment of a French protectorate. 2 So far as the 
international status created by this treaty is concerned, Articles V and 
VI need only be consulted. Article V provides that France shall be 
represented by a resident commissioner general, who shall supervise the 
execution of the present agreement. This would not necessarily amount 
to the establishment of a protectorate, because France could be repre- 
sented by a diplomatic agent or a consul general, and this official would 
properly represent the interests of his government under the present 
treaty, as well as in all other questions between the two governments. 
The name is, however, ominous, because a resident commissioner general 
suggests at once functions other than those performed by an ordinary 
diplomatic agent. The matter, however, is not left in doubt. The 
resident commissioner general is declared to be the sole intermediary of 
the sultanate with foreign representatives and in the relations which 
these representatives maintain with the Moroccan Government. He is 
especially authorized to take charge of all the questions concerning 
foreigners in Morocco. The sultan still remains sultan, but he is hence- 
forth to be represented by the French commissioner general so far as 
foreigners within Morocco are concerned, and this official is designated 
as the sole channel of communication between foreign representatives 
and the Moroccan Government. 

If the treaty stopped here, it might perhaps be maintained that the 
commissioner general is merely the organ or agent of the sultan for 
certain clearly defined cases, but the concluding paragraph of the fifth 
article authorizes the commissioner general "to approve and to promul- 
gate in the name of the French Government all decrees rendered by his 
Shereefian Majesty." That is to say, the commissioner general not merely 
acts as an intermediary between the representatives of foreign Powers 
and the sultanate, but his approval of its proposed decrees is requisite, 
2 Printed in Stjpplbment, p. 207. 
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and the decrees themselves, when approved, are to be promulgated, not 
in the name of the sultan, but in the name of the French Government. 
Without further argument, it seems clear that the judgment of France 
is henceforth substituted for the judgment of the sultan, and the con- 
trol of Morocco passes from its native authorities to the duly accredited 
representative of France. In view of the express provisions of this ar- 
ticle, it would appear to be correct to say that the Moroccan Govern- 
ment is the agent of France, rather than that the latter Power is the 
agent of Morocco in carrying on the government. 

So far the question has been considered from the international stand- 
point. Article VI deals with the international status and representation 
of Morocco and provides that the French diplomatic and consular agents 
shall represent as well as protect Moroccan subjects and interests in 
foreign parts. In this first clause of the article the rights of France are 
stated in the affirmative, for Morocco specifically invests French dip- 
lomatic and consular agents with the power of representation. It would 
seem to follow from this that Morocco renounces the right of individual 
representation, but the negotiators were apparently unwilling to leave 
a loophole for interpretation. Therefore, the final paragraph of the 
article states the case specifically by providing that the sultan shall not 
perform any act of an international character "without the previous 
assent of the Government of the French Republic." That is to say, 
France is affirmatively invested with the power to represent Morocco in 
its foreign relations and Morocco expressly binds itself not to perform an 
international act without the consent of France. It may be maintained 
that France is merely the agent of the Moroccan Government in in- 
ternational affairs, but, if this view be correct, France is nevertheless 
the sole agent, and the express renunciation would seem to be a surrender 
of power rather than an authorization to act as agent in its exercise. 

It may be said that the treaty does not question the independent 
existence of Morocco, in the sense that it is not annexed as a province or 
department. Its territorial existence is to be maintained; the sultan is 
to be protected as the ruler of Morocco and his rights as such are recog- 
nized; but from the international standpoint, Morocco has lost both its 
independence and equality, and is no longer, it would appear, entitled 
to full membership in the society of nations. In international law, 
France is the sovereign of Morocco, although in constitutional law 
Morocco continues to exist, but even within this sphere France is ex- 
plicitly created the agent of the Moroccan Government for certain 
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clearly specified purposes, and the will of the agent rather than the will 
of the sultan is to prevail. 

THE BRAZILIAN COFFEE CASE 

In a very important case, involving 950,000 bags of coffee, claimed 
to be the property of the State of San Paulo of the Republic of Brazil, 
the United States prayed, in its petition under the Sherman Anti-Trust 
Act, for an injunction, refused by the District Court for the Southern 
District of New York, for " an immediate seizure of all coffee now in the 
possession of the warehouse company belonging to the State of San 
Paulo, Brazil," in order to turn it over "to a receiver to be appointed 
by the court, with instructions to sell it from time to time as the court 
might direct." This particular form of relief was disclaimed on the 
argument. The temporary relief which the bill asks for, to quote the 
language of the court, "is an injunction (continued till final hearing on 
decree) which will finally impound this coffee so that the owner can not 
sell it to anybody in this country at any price, can not ship it abroad and 
sell it there, should a satisfactory price be obtainable, and can not even 
return it to the place whence it came." 

In denying the temporary relief, Circuit Justice Lacomb, speaking 
for the court, said: 

No provision is proffered for making good to the owner any loss it might sustain 
in consequence of such impounding of the property, should the plaintiff fail to make 
good its contentions on final hearing, probably many months hence. 

The numerous issues of fact and law, which have been referred to on the hearing, 
present important questions and contain too many elements of uncertainty to be 
decided summarily in advance of the trial. They may with greater propriety be dis- 
posed of when the testimony shall disclose the exact facts. 

We are not persuaded by anything in the papers submitted that there is any reason 
to apprehend that in the interim there will be such changes in the situation as will 
injuriously affect the position of the government. 

For these reasons the preliminary injunction prayed for by the gov- 
ernment was denied. 

The petition of the government sets forth that 950,000 bags of coffee 
were "purchased by the agents of the State of San Paulo," most of which 
is held "elsewhere than in the United States." It sets up the fact that 
the defendant, one Herman Sielcken, is a resident of the Southern Dis- 
trict of New York; that he is the agent of the committee formed to 



